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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): J ANDREAS (“complainant”) v SOUTH AFRICAN 

MUNICIPAL WORKERS’ UNION NATIONAL PROVIDENT FUND (“respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the respondent’s refusal to transfer the 

complainant’s fund value and membership to the Cape Joint Pension 

Fund.  

 

1.2 The complaint was received by this Tribunal on 19 September 2012. A 

letter acknowledging receipt thereof was sent to the complainant on      

8 October 2012. On 21 November 2012, a letter was dispatched to the 

                   

respondent giving it until 21 December 2012 to file a response. A 

response, which was forwarded to the complainant, was received from 

the respondent on 4 December 2012. No further submissions were 

received from the parties. 
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1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 

appear below.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is currently employed by the Siyathemba Municipality 

(“employer”). He is an active member of the respondent by virtue of his 

employment. The employer participates in the respondent and the 

Cape Joint Pension Fund.  

 

2.2 During 2012, the complainant requested the respondent to transfer his 

membership and fund value to the Cape Joint Pension Fund, which is a 

local authority fund in which the employer participates. However, the 

respondent refused to accede to his request on the basis that its rules 

do not permit a transfer to another fund. Further, it says that it is 

precluded from allowing a transfer to another fund by a collective 

agreement concluded in the South African Local Government 

Bargaining Council (“SALGBC”), which places a moratorium on 

employees’ ability to transfer from one fund to another pending 

negotiation of the structure of pension funds in the bargaining council.  

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the respondent’s refusal to transfer 

his fund value to the Cape Joint Pension Fund. He submits that the 

main reasons for requesting a transfer are the following: 

 

• There is maladministration in the respondent in that there 

is an amount of about R800 000.00 which cannot be 

accounted for by the respondent; 

• His benefit does not accumulate interest; 

• The waiting period for payment of claims is too long; 
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• Poor investment return as compared to other funds. 

 

3.2 Therefore, the complainant requests this Tribunal’s intervention in this 

matter to take the necessary steps to ensure that he terminate his 

membership of the respondent and transfer his fund value to the Cape 

Joint Pension, which has good investment returns. 

 

[4] RESPONSE 

 

Technical points  

 

Appeals on previous determinations    

 

4.1 The respondent raised a number of technical points in its response. It 

asserts that this Tribunal has already issued a number of 

determinations against the fund pursuant to complaints on identical 

grounds. The fund successfully lodged appeals with respect to all 

previous determinations in the South Gauteng High Court. On            

14 November 2012, the High Court upheld the fund’s appeals and set 

aside all the previous determinations and substituted the orders with an 

order dismissing the complaints. Therefore, the respondent contends 

that on this ground alone the complaint must be dismissed.  

 

Complaint as defined in the Act 

 

4.2 The respondent states that the complainant’s claims do not fall within 

the ambit of the definition of a “complaint” as defined in section 1 of the 

Act. Section 1 of the Act defines a “complaint” as follows: 

“complaint” means a complaint of a complainant relating to the 

administration of a fund, the investment of its funds or the interpretation and 

application of its rules, and alleging –  
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(a) that a decision of the fund or any person purportedly taken in terms of 

the rules was in excess of the powers of that fund or person, or an 

improper exercise of its powers; 

(b) that the complainant has sustained or may sustain prejudice in 

consequence of the maladministration of the fund by the fund or any 

person, whether by act or omission; or 

(c) that a dispute of fact or law has arisen in relation to a fund between the 

fund or any person and the complainant; or 

(d) that an employer who participates in a fund has not fulfilled its duties in 

terms of the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific 

complainant.”  

 

 4.3 It states that it has been held that the complainant must allege at least 

one of the four issues set out in paragraphs (a) to (d) of the definition 

above for it to be a complaint (Armaments Development and 

Production Corporation of South Africa Ltd v Murphy NO and Others 

[1999] 11 BPLR 227 (CPD)). Any of the allegations in paragraphs (a) 

to (d) must also relate to the administration of the fund, the investment 

of its funds or the application of the fund rules. Further, the 

complainant must show that he has sustained or may sustain 

prejudice (Clark v Cape Joint Retirement Fund [2000] 10 BPLR 1076 

(PFA).  

 

 4.4 It concludes that the claims raised by the complainant do not satisfy 

one leg of a “complaint” as defined above as they are vague and 

baseless.  

 

 

 

 

 Complaint is premature 
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 4.5 The respondent submits that the complaint is premature as the 

complainant has not yet become entitled to a benefit in terms of the 

fund rules. Thus, he has not yet suffered a loss as a consequence of 

the alleged maladministration of the fund and as a result, has no right 

of action against the fund (Joint Municipal Fund and Another v Grobler 

and Others [2007] 1 BPLR 1 (SCA).  

 

 A labour dispute 

 

 4.6 The respondent states that if an employer makes membership of a 

fund a condition of employment and the fund agreed to admit a 

member employed by that employer, then a member will become a 

member subject to the terms of his employment contract. As such, the 

relationship between the member and the fund is governed by either 

the member’s employment contract or a bargaining council 

agreement. It refers to section 23(3) of the Labour Relations Act of 

1995 which provides that a collective agreement varies any contract 

of employment between an employee and employer who are both 

bound by the collective agreement (SA Maritime Safety Authority v 

McKenzie [2010] 5 BPLR 488 (SCA) at paragraph 23).  

 

 4.7 It asserts that in the matter of Armaments Development and 

Production Corporation of South Africa Ltd v Murphy NO and Others 

[1999] 11 BPLR 227 (CPD)) the High Court held that this Tribunal’s 

jurisdiction would be overbroad if it were to encapsulate what are 

essentially labour disputes between an employee and employer. It 

contends that in this matter, the dispute amounts to a labour dispute 

between the employer and employee which relates to a service 

contract or bargaining council agreement. As a result, this Tribunal 

has no jurisdiction to adjudicate this matter.  

 

 Merits 
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4.8 The respondent submits that the complainant’s allegations are 

baseless and not supported by evidence. The complainant’s 

allegations of investment underperformance and benefits not 

accumulating interest lacks any basis as this is not due to 

maladministration of the fund. The complainant simply based his 

allegation of poor investment return on benefits received by some of 

his colleagues who are members of the Cape Joint Pension Fund. 

However, the complainant ignored the fact that the Cape Joint 

Pension Fund is a defined benefit fund whilst the respondent is a 

defined contribution fund. Thus, there is no evidence on which the 

complaint in this regard can be upheld.  

 

4.9 As regards the complainant’s request for a transfer of his fund value, 

the respondent submits that the fund rules do not permit a member to 

transfer from the fund to another fund. In terms of section 13 of the 

Act, the rules are binding on the fund, the members and the employer. 

It refers to rule 3.2 of the fund rules, which provides as follows: 

 

“3.2  Cessation of Membership 

 

3.2.1  A MEMBER may not withdraw from the FUND while he 

remains in SERVICE. 

 

3.2.2  MEMBERS’ membership of FUND shall cease on cessation of 

SERVICE unless he remains entitled to a benefit in terms of 

these rules. 

           (Emphasis added) 

 

 4.10 Rule 2.1.41 defines “service” as follows: 

   

 “SERVICE” means active, permanent employment with an EMPLOYER for 

not less than 20 hours per week.”  

 

 4.11 The respondent states that to enable a transfer to another fund, the 

complainant has to withdraw from it. The one cannot take place without 
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the other. Rule 3.2.1 above clearly provides that as long as an 

employee is employed by a participating employer, he may not 

withdraw from the fund. Put differently, the fund rules do not allow a 

member to withdraw from the fund and remain employed with a 

participating employer. It states that rule 11.11 is not applicable in this 

matter as it relates to the transfer of business of the fund to another 

approved fund, which is clearly not what happened in this case.       

Rule 11.11 should be read with rules 12.2 to 12.4 which provide for 

termination of an employer’s participation in the fund, which is one of 

the circumstances that will trigger its application.  

 

 4.12 Therefore, the respondent submits that it is not permitted by its rules to 

grant the complainant’s request. It avers that this Tribunal does not 

have the power to order the fund to amend its rules and that any 

proposed amendment has to be approved by the Registrar of Pension 

Funds (“the Registrar”). This Tribunal can also not pronounce on the 

validity of a duly registered rule or rule amendment or set it aside 

(Veldsman v Cape Joint Pension Fund [2008] 1 BPLR 80 (PFA). 

Further, it concludes that this Tribunal is not allowed to reformulate a 

complaint in order to find a basis on which to grant relief if that basis 

did not appear from the written complaint (Southern Staff Pension Fund 

v Murphy NO & Another [2000] 9 BPLR 963 (PFA).  

 

[5] DETERMINATION AND REASONS THEREFOR  

 

 Technical points  

 

5.1 Before addressing the merits of this complaint, it is necessary to 

determine the technical issues raised by the respondent. The 

respondent asserts that the complaint should be dismissed on the 

basis of these technical points. 

Complaint as defined in the Act 
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5.2 The respondent states that the complainant’s claims do not amount to 

a “complaint” as defined in section 1 of the Act (see the definition in 

para 4.2 above). However, a perusal of the complaint indicates that the 

complainant alleges that there is maladministration of the fund and that 

he may sustain prejudice as a result thereof. The complaint also relates 

to the investment of his funds in the fund. Thus, the complainant’s 

claims amount to a complaint as defined as it relates to the 

administration of the fund and the investment of its funds as set out in 

the definition of a “complaint” section 1 of the Act. The complainant 

also alleges that a decision taken by the fund (the refusal to allow a 

transfer) was in excess of its powers and that he may sustain prejudice 

as a result thereof.  

 

5.3 The complainant does not have to prove the merits or basis of his 

complaint before it is admitted by this Tribunal as a complaint. It is the 

mandate of this Tribunal to investigate the allegations contained in the 

complainant in order to determine if the allegations are correct in law or 

if the complainant is entitled to the relief he seeks. Thus, this technical 

point is dismissed. 

 

Complaint is premature 

 

5.4 The respondent states that the complaint is premature as the 

complainant has not yet become entitled to a benefit in the fund and 

has not suffered any loss. However, the definition of a “complaint” in 

section 1 of the Act indicates that a complainant merely need to allege 

one of the issues stated in paragraphs (a) to (d) in order to amount to a 

complaint. A complainant does not have to wait until he becomes 

entitled to a benefit or suffers a loss before he lodges a complaint with 

this Tribunal. This is apparent from paragraph (b) of the definition of a 

“complaint”, which states that a complainant may allege that he has 

sustained or may sustain prejudice as a consequence of 

maladministration of the fund. The use of the word “may” indicates that 
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the complainant does not have to show that he has suffered prejudice 

at the time he lodges a complaint.  

 

5.5 Therefore, this technical point also falls to be dismissed.  

 

A labour dispute 

 

5.6 The respondent submits that this Tribunal has no jurisdiction to 

consider this complaint because it is a labour issue between the 

complainant and the employer, which relate to an employment contract 

or bargaining council agreement. This point cannot be sustained for the 

reasons elucidated below.  

  

5.7 The respondent is referred to the recent High Court judgment in 

Hoffmann v Pension Funds Adjudicator & Others (2701/11) [2011] 

ZAWCHC 446 (as yet unreported). The court ruling confirms this 

Tribunal’s jurisdiction to adjudicate complaints between an employer 

and employee in relation to a pension fund, which has a substantial 

bearing on the member’s pension benefit. Therefore, the complaint has 

been properly lodged with this Tribunal and it has jurisdiction to 

adjudicate it.  

 

Merits 

 

High Court ruling on appeals on previous determinations 

  

5.8 This Tribunal issued several determinations pursuant to similar 

complaints against the respondent in the past. Some of the previous 

determinations are in the matters of TP Moss v SAMWU National 

Provident Fund (PFA/EC/11061/2012/PGM: issued on 25/07/2012-

unreported and DD Mtyapha v SAMWU National Provident Fund 

(PFA/EC/10567/2012/PGM: issued on 29 August 2012-unreported.  
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5.9 This Tribunal essentially held in these previous determinations that the 

issue was whether or not rule 3.2 contravenes the constitutional right to 

freedom of association. This Tribunal referred to Section 18 of the 

Constitution of South Africa, 1996 (“the Constitution”), which provides 

that everyone has the right to freedom of association. It held that       

rule 3.2 clearly has the effect of compelling members of the respondent 

to remain its members against their will as long as they are still in 

service. However, this Tribunal decided that the restriction imposed by 

the provisions of rule 3.2 is not unreasonable or unconstitutional. It 

merely prohibits a member of the respondent who has not resigned, 

nor is dismissed nor retrenched from cashing in his fund value while he 

is still in service. The rationale behind is to ensure that members have 

sufficient savings at retirement. As a bargaining council, the SALGBC 

is entitled to regulate the activities of its participants which includes, 

inter alia, imposing restrictions that have legitimate objectives. The 

provisions of rule 3.2 do not prohibit transfers of members from the 

respondent to another approved pension fund.    

 

5.10 However, it held that since the complainant’s request is to transfer his 

fund value to another municipal pension fund in which his employer 

participates, the appropriate rule of the respondent that deals with 

transfers from the respondent is rule 11.11, which reads as follows: 

 

11.11.1 In the event that any portion of the business of the FUND is 

transferred to or amalgamates with any other APPROVED FUND, 

business or organisation, the following provisions shall apply: 

 

(a) The BOARD shall determine the amount to be transferred 

(hereinafter referred to as the “TRANSFER VALUE”) in 

respect of each MEMBER who is to be transferred from the 

FUND, which amount shall consist of the MEMBER’S 

SHARE. 

(b) The TRANSFER VALUE in respect of each MEMBER to be 

transferred to such fund shall, with effect from the effective 

date of transfer, be transferred to such other fund, business 
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or organisation, subject to the approval of the REGISTRAR 

and subject to the provisions of section 14 of the ACT.  

 

(c) Once the TRANSFER VALUE has been transferred to such 

fund, business or organisation, the affected MEMBERS’ 

membership of the FUND shall cease and the FUND shall 

thereafter have no further liability to or in respect of such 

former MEMBERS. 

 

 5.11 This Tribunal decided that it appears from the above rule that the rules 

of the respondent do not prohibit the transfer of its members to another 

fund. The moratorium on transfers has not been incorporated into the 

approved rules of the respondent as some of the local authority funds 

have done. The above rule requires the respondent to transfer 

members’ benefits to another fund subject to the approval by the 

Registrar of Pension Funds and the provisions of section 14 of the Act. 

It follows that the collective agreement of SALGBC is inconsistent with 

the provisions of the rules of the respondent. As a result, it was held 

that the complainants are entitled to transfer their fund values to a local 

authority fund of their choice in which their employer is the participating 

employer. 

 

 5.12 However, the respondent lodged appeals against all previous 

determinations in this regard, which the South Gauteng High Court 

upheld on 14 November 2012. The High Court set aside this Tribunal’s 

rulings in the previous determinations and substituted the orders with 

an order dismissing the complaints. Therefore, in light of the High Court 

decision on previous determinations which were based on similar facts, 

the current complaint falls to be dismissed. Although this Tribunal has 

not received the reasons for the High Court decision, on the basis of 

the maxim stare decisis (stand by the decision), this Tribunal is bound 

by judgments of the High Court on similar matters (see Commissioner 

for Inland Revenue v Estate Crewe 1943 AD 656 at 680).  

 

[6] ORDER 
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1. In the result, the complaint cannot be upheld and is dismissed.  

 

DATED AT PRETORIA ON THIS 9TH DAY OF APRIL 2013 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 


